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WALSH, J. /s/ Peter J. Wil sh

Before the Court is the notion (Doc. # 5) of Avanti
Corporate Health Systems, Inc. ("Avanti") to dismss the three
count conplaint of Joseph A Pardo, Trustee of the FPA Creditor
Trust ("Trustee") to avoid and recover fraudul ent and preferenti al
transfers. This dispute arises fromthe prepetition sale by Avanti
to APF Co. f/k/ia FPA Medical Managenent, Inc. ("FPA") of a
physi ci an practi ce nanagenent conpany and t he nmedi cal practices it
serviced. The Trustee seeks to avoid and recover, inter alia, the
$4 mllion in cash and the 1,402,123 shares of its stock FPA paid
for the acquisition. Avanti noves to dism ss under Fed.R G v.P. 12
and 9(b).' For the reasons discussed below | will deny the notion
as to count I and grant the notion as to counts Il and Il of the
conpl ai nt.

BACKGROUND

FPA purchased Avanti Health Systenms of Texas, Inc.
("Avanti-Texas") fromAvanti. On Novenber 19, 1997, FPA and Avanti
executed a Stock Purchase Agreenment by which FPA acquired all the
i ssued and out standi ng capital stock of Avanti-Texas. |n exchange,
FPA (i) paid Avanti $4 million in cash, (ii) transferred 1,402,123

shares of its publicly traded stock to Avanti, then valued at

1

Wth nodifications not relevant here, Fed.R Bank.P. 7012 and
7009 make Fed. R CGv.P. 12 and 9(b) applicable to adversary
proceedi ngs i n bankruptcy.
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approximately $27 million, (iii) assumed certainliabilities of two
rel ated entities, Doctors Oficenter Medical Goup of Houston, PA
("DOMEH') and Doctors Oficenter Medical Goup of Dallas, PA
("DOMED'), and (iv) made certain additional paynents to two
I ndi vi dual doctors, Charles E. Smth ("Smth") and WIlliam Merlin
("Merlin"). Less than a year later, on July 19, 1998, FPA filed
for voluntary chapter 11 relief.

Plaintiff is the Trustee of the FPA Creditor Trust
established by the confirned chapter 11 plan in this case. He is
seeki ng recovery of the assets, or their value, which FPA paid for
the acquisition of Avanti-Texas, DOMGH and DOMGD. Counts | and |1
seek to avoid and recover the assets as fraudul ent transfers under
88 548, 544 and 550.2 Count Ill seeks to avoid and recover the
assets as preferences under 88 547 and 550.

Avanti noves to dism ss on four grounds. First, it
argues dism ssal is warranted as a matter of | aw because there was
no "transfer of an interest of the debtor in property" as required
by &8 547, 8§ 548 and at relevant state |aw under 8§ 544 because a
corporation has no ownership interest in shares of its own stock

Second, Avanti argues count Il of the conplaint fails to plead

2

Unl ess otherwi se indicated, all references to "8 " herein

are to a section of the Bankruptcy Code, 11 U S C § 101 et
Seq.
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intentional fraud with particularity as nmandated by Rule 9(b).?3
Avanti al so noves to dismss count |l under 8 544 because it does
not identify an actual unsecured creditor under whose rights the

Trustee is claimng nor does it identify the applicable state | aw

pursuant to which he is proceeding. Finally, Avanti noves to
dism ss count Ill because it fails to adequately pl ead a preference
under 8 547. | will address each argunent in turn.

DI SCUSSI ON

A notion to dismss for failure to state a claim upon
which relief can be granted under Rule 12(b)(6) serves to test the

sufficiency of the conplaint. Kost v. Kozakiewi cz, 1 F.3d 176, 183

(3d Gr. 1993); Loftus v. Southeastern Pennsylvania Transp. Auth.,

843 F. Supp. 981, 984 (E.D. Pa. 1994). When deciding such a notion,
| accept as true all allegations in the conplaint and all
reasonabl e inferences drawn fromit which | consider in a |ight

nost favorable to the plaintiffs. Morse v. Lower Merion School

Dist., 132 F.3d 902, 906 (3d Cir. 1997); Rocks v. City of

Phi | adel phia, 868 F.2d 644, 645 (3d Gr. 1989). | should not grant

a Rule 12(b)(6) notion "unless it appears beyond doubt that
[plaintiff] can prove no set of facts in support of [its] claim

which would entitle [it] to relief.” Conley v. G bson, 355 U S.

3

The failure to plead a claimwi th the particularity required
by Rule 9(b) is a failure to state a clai mupon which relief
may be granted under Rule 12(b)(6).



41, 45-46, 78 S.Ct. 99, 102 (1957).

Avanti noves to dismss counts | and Il as a matter of
| aw because they fail to plead "a transfer of an interest of the
debtor in property" as required by 8§ 548 or at state |aw under §
544, Avanti argues that it is well-settled that a corporation has
no property interest in shares of its own stock and that
consequently, a transfer of the debtor's own stock cannot be the
basis of a fraudulent transfer. In response, the Trustee argues
that al though a corporation nay not have an ownership interest in
capital stock, it does have an ownership interest in treasury
stock. The Trustee al so argues that dism ssal based on the status
of the FPA stock alone is inappropriate because the conplaint is
not limted to the FPA stock as the property fraudulently
transferred. | agree with the Trustee for two reasons.

First, without regard to the FPA stock, counts | and I
state a cause of action for which relief nmay be granted. For
purposes of a Rule 12(b)(6) nmotion, | take all "well pleaded
al | egati ons of the conplaint as true, construe the conplaint in the
light nost favorable to the plaintiff, and deterni ne whet her, under
any circunstances, the plaintiff mght be entitled to any relief."

Hel stoski v. CGoldstein, 552 F.2d 564, 565 (3d G r. 1977).

The Trustee chall enges the entire transacti on bet ween FPA
and Avanti as fraudulent. Accordingly, the conplaint attacks not

only the transferred stock, but also FPA's assunption of assorted
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liabilities, its transfer of cash and the "additi onal paynents" FPA
made to Merlin and Smth. Conplaint at Y 19 - 32. Thus, even if
one ignores the value of the FPA stock, and construing the
all egations in a light nost favorable to the Trustee, the conpl ai nt
adequately alleges "a transfer of an interest in property of the
debtor" for purposes of pleading a fraudul ent conveyance.

Second, whether the FPA stock may be the basis of a
fraudul ent transfer action may turn on whether it is treasury stock
or authorized and reissued stock. Avanti cites authority for the
proposition that a corporate debtor does not have a property
interest in shares of its capital stock the transfer of which would

render it subject to a fraudul ent conveyance action. E.g.,Uranga

V. Geib (Inre Paso del Norte Gl Co.), 755 F.2d 421, 424 (5th Gr.

1985); Hansen v. Finn (In re Curry and Sorensen, Inc.), 57 B.R

824, 829 (B.A.P. 9th Gr. 1986). There is case |aw, however, that
suggests a corporation does own treasury stock such that its
transfer would bring it within the scope of 8 548 or rel evant state

| aw under § 544. See, e.q., Webster v. Barbara (In re Ois &

Edwar ds, P.C), 115 B.R 900, 909 (Bankr. E. D. M ch.
1990) (pri nci pl es of corporate finance theory regardi ng accounting
of treasury shares as noncorporate assets "are of |limted use in

t he fraudul ent conveyance context"); Karasik v. Pac. Eastern Corp.,

180 A 604, 606 (Del. Ch. 1935)("[S]tock when acquired [by the

corporation] becones treasury stock which nmay be sold by the
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corporation and realized upon as any other asset; or, if it is
desired not to sell the stock, its retention by the corporation
i ncreases pro tanto the asset value underneath the stock held by
t he general body of the stockholders who are in a material though
not technical sense the corporation . . ."); Martin J.

Bi enenst ock, Once in Bankruptcy, Wiose Conpany is it Anyway? 573

PLI/Comm 667, 675 n.10 (1991) ("[t]reasury stock owned by the
debtor is property of the estate and may be recovered if
fraudulently transferred").

The parties di spute whet her FPA gave treasury or capital
stock to Avanti. See Plaintiffs' Menorandum of Law in Qpposition
to. . . Dismss Conplaint (Doc. # 14) at p. 5n.2 ("On information
and belief, the stock transferred to Avanti by FPA was treasury
stock of the Debtors") and p. 12 ("Moreover, it is unclear whether
the FPA Stock . . . was unissued stock or treasury stock”) and
Reply Menorandumof . . . Avanti (Doc. # 17) at p. 10 n.2 ("Section
4.02(a) of the Stock Purchase Agreenent provides that wth
reference to the FPA Commobn Stock, 'no shares were held in the
treasury of FPA "). It is not appropriate to adjudicate such a
di spute of fact in the context of a Rule 12(b)(6) notion. | f
Avanti is right that the FPA stock is not treasury stock, it may be
possible to resolve the matter in a subsequent notion for parti al
summary judgnment. At this tinme, however, the Trustee states at

| east a colorable claimfor relief so that dism ssal of counts |
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and Il on this issue under Rule 12(b)(6) as a matter of lawis not
proper.

Avanti next noves to dism ss those portions of counts |
and Il which allege intentional fraud because they fail to conply
wi th the hei ghtened pl eading standard of Rule 9(b). Avanti argues
di smissal is warranted because the conplaint "omts nention of any
facts and circunstances constituting or suggesting intentional
fraud, nuch less identification of each defendant's contributionto
the alleged fraud.”™ Menorandum of Law of . . . Avanti . . . in
Support of Mdtion to Dismss (Doc. # 6) at p. 10 (enphasis in
original).

Rule 9(b) requires that "[i]n all averments of fraud

the circunstances constituting fraud . . . shall be stated with
particularity." Fed.R GCGv.P. 9(b). The Third Grcuit condones a

| eni ent approach to application of this standard. Seville |ndus.

Machin. Corp. v. Southnost Machin. Corp., 742 F.2d 786, 791 (3d

Cir. 1984). Although a plaintiff nust plead with particularity the
ci rcunst ances of the alleged fraud, a plaintiff need not plead the
"date, place or time" of the fraud so long as they use an
"alternative neans of injecting precision and sone neasure of
substantiation into their allegations of fraud." 1d. Especially
in bankruptcy cases, where the plaintiff is a trustee acting on
behal f of the estate or a group of creditors, courts apply Rule

9(b) with greater flexibility recognizing that trustees often | ack
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know edge or have only secondhand know edge of prepetition
fraudul ent acts involving the debtor and third parties. E. qg.,

Fl exi -van Leasing, Inc. v. Perez (In re Perez), 155 B.R 844, 849

(Bankr. E.D.N. Y. 1993) (when applying Rule 9(b) "bankruptcy courts
do not necessarily require the rigid standards denmanded in a non-

bankruptcy civil proceeding"); Davidson v. Twin Gty Bank (In re

Hollis & Co.), 83 B R 588, 590 (Bankr. E.D. Ark. 1988)

(recogni zing nore |iberal approach to fraud pl eading i n bankruptcy

cases where trustee brings suit); Birnberg v. Rancho |a Costa, Inc.

(In re Reach Mcdinton & Co.), 62 B.R 978, 981 (Bankr. D.N. J.

1986) (di scussing Rule 9(b) and noting trustees wrk at a
di sadvant age and under greater disability).

| find that the Trustee's conplaint neets the Rule 9(b)
pl eadi ng requirenments. The conplaint alleges the circunstances
surrounding the alleged fraud as foll ows:

I n Novenber 1997, FPA acquired Avanti-Texas and rel ated
entities fromAvanti, Smth and Merlin. Conplaint at
19.

FPA executed a Stock Purchase Agreenent with Avanti
pursuant to which FPA acquired all of the issued and
out standi ng capital stock of Avanti-Texas. Conplaint at
1 20.

As consideration for the acquisition of Avanti-Texas, FPA
paid Avanti, Smith and Merlin $4 nmllion in cash;
1,402, 123 shares of FPA Stock with an approximte fair
mar ket value of $27 mllion; and certain additional
paynments to Smth and Merlin. FPA also assuned certain
liabilities. Conplaint at {1 21 -25.

In connection with the purchase, Smth sold his 100%
stock interest in DOMEH to Kevin Ellis, an officer of
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FPA, for additional paynments from FPA. Conplaint at
24.

FPA made the transfers with the actual intent to hinder,
del ay or defraud entities to which FPA becane i ndebted on
or after the date of the transfers and FPA was i nsol vent
or becane insolvent as a result of the transfer at the

time they were made. Conplaint at Y 27-28.

This provides sufficient notice to Avanti of who conmtted the
alleged fraud and its surrounding circunstances to satisfy Rule
9(b).

Avanti also noves to dismss count |l under § 544(b)
because it fails to identify an unsecured creditor under whose
rights the Trustee is claimng. Section 544(b) permts the Trustee
to exercise whatever rights of avoidance a creditor holding an
unsecured all owabl e claimcould have exercised on its own behalf
under applicable state or federal non-bankruptcy law. 11 U S.C. 8§
544(b). Avanti contends the Trustee nust specifically plead the
exi stence of an identified creditor who held a claimat the tine of
the transfer and the state | aw pursuant to which he i s proceedi ng.
| am not persuaded that a trustee nust do so, but | agree wth
Avanti that in this case, the Trustee's conplaint is deficient.

When analyzing the sufficiency of a conplaint for
purposes of Rule 12(b)(6), courts do not generally require a
trustee to plead the existence of an unsecured creditor by nane,

al t hough the trustee nust ultinmately prove such a creditor exists.

Fisher v. MRM Group, Inc. (Inre Milti-Risk Mgnt., Inc.), 1998 W
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566044, at *2 (Bankr. N.D. Ill. 1998) (trustee nust not plead by

name existence of creditors under 8 544(b)) citing Mutter of

Leonard, 125 F.3d 543, 544 (7th Cr. 1997); Askanase v. Fatjo, 1993

W. 208682, at * 4 (S.D. Tex. 1993)("Although the trustee at trial
nmust establish the existence of an allowed claimthat could have
been avoi ded, the conplaint need not outline all the elenments of a
8 544(b) claim'). A conplaint, however, "nust set forth sufficient
information to outline the elenents of [the] claimor to permt

i nferences to be drawn that these elenents exist." Wl ker v. South

Cent. Bell Tel. Co., 904 F.2d 275, 277 (5th Gr. 1990).

Count Il does not neet this standard. Wthout nore, the
Trustee sinply incorporates the previous allegations of the
conplaint (at § 33) and adds the conclusory assertion that "[t]he
Debtors' transfers of property as a result of the Transaction
constitute fraudul ent transfers under applicabl e nonbankruptcy | aw,
whi ch are avoi dabl e and recoverabl e by the Trustee pursuant to 11
US.C 8 544 and applicable state law." Conplaint at § 34. He
provi des no other information. This portion of the pleading is so
vague that drawi ng i nferences regarding the el ements of 8§ 544(b) is
difficult. Al though l|iberal, the pleading requirenments of the
Federal Rules are not intended to reduce a defendant to guesswork
and conjecture. Avanti's notion to dismiss count Il is therefore
granted. | do so without prejudice to the Trustee s right to anmend

the conplaint and | find that relati on back under the circunstances
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woul d be proper.*

Finally, Avanti argues that count II1l for avoidance of a
preferential transfer under 8 547(b) shoul d be di sm ssed because it
does not adequately plead t he necessary el enents, specifically, the
conplaint fails to identify the allegedly preferential transfers.
| agree.

Under section 8§ 547, the Trustee nust establish that:

(1) an interest of the debtor was transferred,

(2) the transfer was nade to or for the benefit of
Avanti ;

(3) the transfer was because of an antecedent debt;

(4) the debtor was insolvent at the tinme of the
transfer;

(5) the transfer occurred within ninety days before the
bankruptcy petition was filed; and

(6) the transfer permtted Avanti to receive nore than
it would have received upon liquidation of the
debt or under the Code.

11 U.S.C. 8 547(b); denshaw G ass Co. v. Ontario G ape
G owers Mktg. Bd. (In re Keystone Foods, Inc.), 145 B.R
502, 508 (Bankr. WD. Pa. 1992).

Count |1l recites the statutory | anguage of § 547(b) and

then sinply concludes that "[d]uring the ninety (90) days precedi ng

4

Fed. R G v.P. 15 permits a party to anend hi s pl eadi ng by | eave
of the court, and "l eave shall be freely given when justice so
requires.” Fed. R Civ.P. 15(a). An anmendnent “rel ates back to
the date of the original pleading when the claim . .
asserted in the anended pleading arose out of the conduct,
transaction or occurrence set forth or attenpted to be set
forthinthe original pleading.” Fed.R Gv.P. 15(c). Courts
"al nost al ways" di sm ss conplaints under Fed. R Cv.P. 8, 9(b)
and 12(b)(6) with [ eave to anend. G.inka v. Dartnouth Banki ng
Co. (In re Kelton Mdtors, Inc.), 121 B.R 166, 189 (Bankr.
D.Vt. 1990) citing Luce v. Edelstein, 802 F.2d 49, 56 (2d G r.
1986) .
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the Filing Date, the Debtors nmade a nunber of paynents to
Def endants, some or all of which were as a result of the
Transaction (the "Preference Paynents")." Conplaint at f 36 -37.
The Trustee fails to provide even rudi mentary facts surroundi ng t he
preferences -- e.g., the date, tinme and anmount of the allegedly
preferential paynents, to whomnade, the respective val ues, etc. --
a point which the Trustee essentially concedes.

Al though the Federal Rules require only a "short and
pl ain statenent of the claimshowi ng that the pleader is entitled
torelief,”" Fed. R CGv.P. 8(a), a plaintiff nmust do nore than nerely
recite the statutory language to survive a notion to dismss.

Accord e.q., State FarmFire & Cas. Co. v. Jenkin (In re Jenkin),

83 B.R 733, 735 (B.A.P. 9th Cr. 1988)("A conpl aint that contains
a nere recitation of the statutory | anguage, does not state a cause
of action..."). | wll therefore grant Avanti's notion to dism ss
count 11l and as before, | do so without prejudice to the Trustee
to file an anended conplaint that can relate back under
Fed.R Cv.P. 15(c).
CONCLUSI ON

For the reasons set forth above, | will deny in part and
grant in part Avanti's notion to disnm ss the Trustee's conplaint.
| deny the notion to dismss count | of the conplaint. | find that
the Trustee pleads a colorable claim for relief to avoid and

recover the assets FPA transferred to Avanti in consideration for
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FPA' s acqui sition of Avanti-Texas, DOMGH and DOMGD under § 548 and
8 544, However, | wll grant Avanti's notion to dism ss counts ||
and |1l of the conplaint. | do so without prejudice to the
Trustee's right to file an anended conpl aint that can rel ate back

under Fed.R G v.P. 15(c).



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

In Re: ) Chapter 11
)
APF Co., et al., ) Case No. 98-1596 (PJW
)
Debt or s. )
)
JOSEPH A. PARDO, Trustee of FPA )
Credi tor Trust, )
)
Plaintiff, )
)
VS. ) Adv. Proc. No. 00-00844
)
AVANTI CORPORATE HEALTH )
SYSTEMS, INC., CHARLES E©. SMTH )
and WLLI AM MERLI N, )
)
Def endants. )
ORDER

For the reasons set forth in the Court's nenorandum
opinion of this date, it is hereby ordered that the Mtion of
Def endants Avanti Corporate Health Systens, Inc. and Charles E
Smth to Dism ss Conplaint to Avoid and Recover Fraudul ent and/ or

Preferential Transfers (Doc. # 5) is DENIED as to count | of the
Conpl ai nt and GRANTED as to counts Il and I, subject to the right

of Plaintiff to file and serve within 30 days fromthe date of this

order an anended conpl ai nt.

/sl Peter J. WAl sh
Peter J. Wl sh
Uni ted States Bankruptcy Judge

Date: August 27, 2001



